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West, “A Comment on Consent, Sex, and Rape” 

Central questions for the class: 

- How should we define rape for legal purposes? 

- What are the central harms of rape? 

- How does rape contribute to sexist oppression? 

- How should we think of (a) consent, (b) force, (c) permissible sex? 

Group exercise: Consider the following cases: 

A. Sex within marriage, where one of the participants explicitly refused 

B. Sex where there wasn’t explicit refusal, but where one person didn’t want it (and just couldn’t 

say it) 

C. Sex where one person is incapacitated from drinking 

D. Sex where one person lies about their marital status (“I’m not married”) with the intent of 

making the other person have sex with them 

E. husband who makes it clear that his wife's refusal to have sex will be followed by a spate of 

violence or threat of violence, towards her or her children 

F. husband who makes it clear that his wife's refusal to have sex will be followed by general 

uncooperativeness and sullenness 

G. husband who makes it clear that he will leave if he doesn’t get a certain kind of sexual access; 

where this would leave the woman destitute 

H. A woman has sex with a man because he has taken her car keys and she is alone and afraid in an 

unfamiliar and unsafe neighborhood, and he assures her that if she will have sex with him, he 

will return her keys and not harm her further 

I. A woman has sex with a man where she stops fighting back at some point, because she is afraid 

she will suffer extensive injuries if she continues resisting 

J. A woman has sex with a man she knows where she agrees to it verbally but only after persistent 

nagging. 

 

1. Locate each of these in the Venn diagram. 

 

Non-consensual sex Forced sex
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2. For each of them, locate them in the table (make a note if you’re uncertain): 

Case Morally wrong? Crime? Rape? 

A    

B    

C    

D    

E    

F    

G    

H    

I    

J    

 

West’s paper 

Central claim: We should think of rape as two distinct crimes: non-consensual sex or forced sex. Forced 

sex is an assault-based crime, and its central harm is to physical integrity and security. Non-consensual 

sex is a theft-based crime, and its central harm is to autonomy.  

Context: At time of writing (1996) rape was still defined, in most jurisdictions, as sex that is both forced 

– force above and beyond the force required to achieve penetration - and without consent.  

Feminist debate: all agreed this definition is too narrow. Three views about how to change it: 

- The Reform View: rape is non-consensual sex; the severity of the offense and of the punishment 

is graded according to whether violence was used to achieve it, and if so, what kind and how much. 

o The view expressed by thinking non-consensual but unforced sex is not rape: Women 

lack full contractual autonomy over their sexuality, and therefore lack full personhood in 

the eyes of the law and of society. 

o Goal of this reform: to give women sovereignty over their bodies and allow women to 

exercise their autonomy through giving or withholding consent. 

- The Radical View: rape is forced sex. 

o The view expressed by thinking forced but consensual sex is not rape, according to 

MacKinnon: Women lack an entitlement to physical security. Violence, or the threat of 

it, underlies all heterosexuality. Women consent to forced sex all the time, so forced sex 

can’t be rape. 

o Goal of this reform: changing laws, social norms (and behavior) around the use of force 

and violence in heterosexuality, which MacKinnon thinks is pervasive. 

o Criticism of the reform view: given the constant threat of violence, of course women will 

be submissive and acquiesce to sex all the time. 

- The Inclusive View: rape is forced sex or non-consensual sex, and these are two different crimes. 

o Allows for both goals above to be pursued.  

o Accounts for differences in criminality and differences in women’s experiences in these 

cases. 


